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BBEJEHUE

CyObeKThl TpakJaHCKMX MPABOOTHOLIEHUN COBEPIIAIOT ACHCTBUS C LIEJBIO
OCYIIECTBICHHs] OOMEHa, NPOAAXH, JapeHus pa3InyHOro poja  BEILEew,
MpUHAAJIeKAIINX UM Ha MpaBe cOOCTBEHHOCTHU. JlaHHBIE JEHCTBUSL OCYUIECTBIISIIOTCS
Oylaronaps ceykam, KOTOpbIe MOPOKAAIOT COOTBETCTBYIOIIKE MTpaBa U 00SI3aHHOCTH.

Cnenkamu Npu3HAKOTCA ~ JEUCTBHA  TpaXJaaH W IOPUAWYECKUX  JIWIL,
HaIlpaBJICHHbIC HA YCTAHOBIICHUE, U3MEHEHUE WM MPEKPAILICHUE TPAXKIAHCKUX TPaB
U 00s13aHHOCTEH.

Cnenka nomkHa OBITH COBEpIIEHa C coOmrofeHueM TpedyeMoil (opMBbl.
I'paxnanckoe 3akoHomarenbCcTBO Poccuiickor  dexpepauumu  npenycMaTrpuBacT
BO3MOXKHBIE (OPMBI CIIENOK: yCTHass W mucbMeHHas. OJHaKo, ClIeNKa CUUTAeTCA
COBEPIICHHOM, €CIu JEWCTBUS JIMLA MOKa3bIBAIOT CBOMM IIOBEJICHHEM JKEJIAHHE
COBEPIIUTH JAHHYIO CAENKY. Takue AEHCTBHS B FOPUINYECKON JIUTEPATyPE HA3bIBAIOT
KOHKJIFOJ€EHTHBIMU.

AKTyaqbHOCTH JTaHHOW TeMbl OOYCIIOBJIEHA TEM, YTO BOIPOCHI 3aKIIIOUEHHUS
CHEJNOK MYTEM KOHKJIIOJECHTHBIX I€MCTBUU HEJOCTATOUYHO M3YYEHBI, YTO MPHUBEIIO K
HAKOIUICHHIO psiga mnpoOieM B HacTosiiee Bpems. KOHKIIOIEHTHbIE AeHCTBUS
UCIIOJIB3YIOTCSI BO MHOTMX OTpAaciiAX IpaBa U UMEIOT IIMPOKOE PACHPOCTPAHEHUE B
OOIIECTBEHHBIX OTHOIICHUAX. B rpaykjaHCKOM TpaBe TaHHBIE IEWCTBUS TAK)KE UMEIOT
CyLIECTBEHHOE 3HayeHWe. BcenencrtBue yero oOpasyeTcsi  HEOOXOIUMOCTh
HCCIIEIOBAHUS TPABOBOM IPUPOIbI KOHKIIIOIEHTHBIX JEHCTBUN.

Lenbto KypcoBoit pabOThI ABISETCSI 0OOCHOBaHHE CYITHOCTH KOHKITIOJACHTHBIX
JNEHUCTBHM B TpaKJaHCKOM IIpaBe, a Takke 000O0IIeHHE CYIISCTBYIOIMHUX MHPOOieM,
CBSA3aHHBIX C 3aKJIIOYEHUEM CJIEJIOK MOCPEICTBOM KOHKIIIOJICHTHBIX JECHCTBUM.

B cooTBETCTBUY C 11€JIbIO OBLIM MOCTABJIEHBI CIEAYIONINE 3aJa4H:

1. UccnemoBaTh CyIIHOCTDh KOHKIIIOJICHTHBIX I€MCTBUM B IPayKIaHCKOM IIPaBe;

2. YCTaHOBUTb MECTO TMOHATHS ‘“‘KOHKJIIOJICHTHBIE JIEUCTBUSI” B CHUCTEME
MHCTUTYTOB IPakIaHCKOTO MpPaBa;

3. IIpoananu3upoBaTh NPABOBBIE MOCIEACTBUSA COBEPIICHUS KOHKIIOJECHTHBIX

JICHCTBUH;



4. Omnpenenuts poidb KOHKIIOACHTHBIX JCWCTBUHA B Ppa3lIWYHBIX BUAAX
JIOTOBOPOB.
Mertonbl, HCIONB3yeMble sl MOErO HCCIEAIO0BaHHUS: METOJA CHCTEMHOTO
aHallM3a HayYHOW JTUTEpaTyphl U HOPMATHUBHO MPABOBBIX IOKYMEHTOB.
CtpykTypa paboThl BKIIOYAEeT B ce0sl BBEJIEHUE, Ba naparpada, 3aKIoYeHe

M CITMCOK HCIIOJB30BaHHBIX HCTOYHHUKOB U JIUTCPATYPHIL.



§ 1. ITonsaiTHE M 0COOEHHOCTH KOHKJIIOACHTHBIX AeCTBUH B IPAKIAHCKOM

npase

I'paxnanckoe PaBo peryimpyer MMYIECTBEHHbBIC u JINYHbBIC
HEUMYIIECTBEHHbIC OTHOIICHUS, BO3HUKAIOIIUE MEXAY CYOBEKTaMU Tpa)KJaHCKO-
MPABOBBIX OTHOIIEHUH.

CoBepilieHHE CIEIOK SBISIETCS OJHUM W3 TJIABHBIX HOPUAMYECKUX CIOCOOOB
OCYIIECTBIICHUS] CYOBEKTUBHBIX TpaxKaaHCKuX TpaB. CaeiakaMu SIBISIOTCS JCHCTBUS
rpaXxaaH U IOPUAUYECKUX JIWI, HAMPABJICHHbICE HA YCTAHOBJICHHUE, U3MEHEHHUE WIIU
peKpalieHrne rpakJIaHCKUX MpaB U 00s3aHHOCTEH.

Crnenku coBepIIaloTCsl yCTHO WM B TUCBMEHHOM (hopMe, HO TaKkKe OHA MOKET
OBITH COBEpIIICHA, €CJIM MTOBE/ICHUE JTUIAa YKa3bIBaCT HA TO, YTO OH XOUET COBEPIIUTH
caenky. M3 3Toro BhITEKAET ONpeIeICHUE KOHKIIFOAEHTHBIX JIEUCTBUIA.

['paxxmanckoe 3aKOHOJ1aTE€IbCTBO Poccuiickoit denepauuu
mpeaycMaTpuBaeT Bo3MOXkHBIE (popMbl crenok (ctaths 158 I'paxaanckuit Komexc):
yCTHas U MUCbMEHHas. Kpome Toro, caiejika CUuTaeTCsl COBEPIICHHON U B TOM CIIy4ae,
KOTJ1a M3 TIOBE/IEHUS JIULA SBCTBYET €ro BOJISI COBEPLINTD CIENKY™,

10.b. Tonramo ompenenser KOHKIIOJCHTHBIC ACHCTBUS, KaKk (aKTHUECKUE
JNEUCTBUS, CBHUJCTEIBCTBYIOIIUE O HAMEPEHUM 3aKIIYUTh JOroBOp (OTrpy3ka
TOBapOB, MPEIOCTABICHUE YCIYT, BBINOJHEHHE padOT, yIlaTa COOTBETCTBYIOIICH
CYMMBI H T.11.)?,

M.N. CeMeHOB MMEHYET KOHKJIIOJAEHTHOE JACHCTBUE — MOJIYAJIMBOE JICHCTBHUE,
SIBHO CBHUJECTEIILCTBYIOIIEE O HAMEPEHUHU JIMIA BCTYNUTh B IPABOOTHOLICHUE U

3aMCHAIOIICC CJIOBCCHOC COTTIAICHUC Ha COBCPIICHUC CI[GJ'II(I/Is.

! Tpaxnanckuii konexc Poccuiickoit ®esiepanuu (4acth nepsas): dezep. 3akoH oT 30 HOs6. 1994 .
Ne 51-@3 // ColGp. 3akoHOaTenbeTBa Poc. denepanuu. 1994. Ne 32, cr. 3301.

2 I'paxpanckoe mpaso. B 2 1.: yue6. / Anexcee C.C. u ap.; noa pea. b.M. T'orrano. 2-e u3j. nepepa.
u jgon. M.: Crartyt, 2017. C. 258.

% 3akmouenue cIe0K HOCPEICTBOM KOHKTIONEHTHBIX JeiicTBuiA: IIpaBoBas MpUpoia U NPaBOBbIE
npob6nemsl/ M.U. Cemenos// IIpaBo u sxoHoMuka. 2002. Ne7. C. 25.
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N3 atoro cnexyer, 4T0 KOHKIIOJACHTHBIE JEUCTBUSA, HE UCIIOJIb3Ysl CIOBECHBIC
crocoObl, BBIPAXKAIOT COrliache CyObeKTa Ha coBepileHune caeiaku. OHU BhIpaXKaroTCs
B JICUCTBUAX U MOJYaHUH, HO 3aKOHOJATCILCTBO OTHOCUT KOHKJIIOJCHTHBIC JEHUCTBUS
K yCTHOU (hopMe caeiaku. ITO MOXKHO OOBICHUThH TEM, YTO 3aKOH J03BOJISIET YCTHOE
COBEPIIEHUE CIEIIKUA IIPU MMOMOIIYA KOHKIIOACHTHBIX JECUCTBUMU.

[Ipoananu3upoBaB 3aKOHOJATEIbCTBO, a TAaKXKE HAaydyHble pabOThl, MOXKHO
cleNIaTh BBIBOJ O TOM, UTO KOHKJIIOJCHTHBIC JACHCTBUS SIBISIOTCS JCUCTBUSIMHU JIMIIA,
KOTOPBIE€ YKAa3bIBAIOT HA €r0 KEJIAHUE BCTYIUTh B OINPEACIEHHBIE TPABOOTHOLICHUS,
€CJIM 10 MOBEACHUIO JIMIIA MOXKHO CAEIaTh TAKOE 3aKJII0UYCHHUE.

TeMe KOHKIIOJECHTHBIX JEHUCTBUM B TPAXKIAHCKOM MPaBE IMOCBSIIIEHO
MHOECTBO Hay4dHbIX paboT. W3 BbIlIeyKa3aHHBIX TOHSATHNA aBTOPOB U JAPYTHX
Hay4HBIX PabOT, TJIe yYEHbIE PacCMaTPUBAIOT MECTO KOHKIIIOJCHTHBIX JEUCTBUN B
CHUCTEME MHCTUTYTOB IPAXKIAHCKOIO IIPaBa MOKHO CJIEJIaTh BBIBOJI O TOM, YTO JAHHOE
MTOHSITUE UTPAET BAXKHYIO POJIb B TPAXKIAHCKUX IPABOOTHOIICHUSX.

CtouT Takke ykazaTh Ha TO, YTO SIBJIICTCA IEUCTBUTEIIHLHO SIBIISIETCA IPUMEPOM
KOHKJIIOJCHTHBIX JAeicTBui. CyllleCTBYeT MHEHHME, YTO K HMM OTHOCSITCS: OIlIaTa
mpoe3ga B OOIIECTBEHHOM TpaHCIOpPTE, IPHOOpETeHHEe ToBapa B MarasuHe
caMoOOCITy’)KMBaHHS, COTJIaCM€ Ha ONpeACIEHHBbIE JICUCTBUSA B HMHTEPHETE
IIOCPEICTBOM MPOCTABJICHUS TallOYKH, a TakKXke JapeHue mnoaapka. Ho paHHbIe
MIPUMEPHI ABJSAIOTCS HEIOCTOBEPHBIMH, TaK KaK OYEBHIHO, YTO B JAHHBIX MPUMEpPax
CICIKH OCYIICCTBIISIOTCS B TOW MJIM MHOW (hOpMe Ha OCHOBE MUCBMEHHOTO JOTOBOPA.
B3sB ToBap B MarasmHe camMOOOCITYKMBaHHUS U TIEPeJIaB €ro Ha Kaccy MpOoJaBIly, TEM
CaMbIM IOKa3bIBasi CBOE COIJIACHE HA MOKYIKY JAHHOTO TOBapa, HO JIAHHBIA MPUMED
OCHOBBIBAETCS HA JIO)KHOM MOHMMAaHHWM 3aKJIIOYEHHS JOTOBOpPAa PO3HUYHOM KYILIH-
MPOJTAKH, TaK KaK JaHHBIM CIIOCOO0 MPHOOPETCHHUS TOBapa SBIISICTCS COBEPIICHHUEM
CACNKA B mHChbMeHHOUW ¢opme. Takke C JapeHHeM IMoJapKa BO3HHKAET PsJI
BO3PaXXECHUM, TaK KaK B JIAHHOM JI€MCTBUU JIOTOBOpP OMNPEACIIETCS MOMEHTOM
COBEPILCHUS CASTKH B YCTHOU (hOpMe, HO HE SIBIIIETCSI CTIOCOOOM COBEPIIICHUS TAHHOM

CIEJKHU B YCTHOH (hopme.



MOHO BBIICIHUTH PEATbHBIC MPUMEPHI COBEPILICHUS CIEJIOK MOCPEACTBOM
KOHKJIIOJICHTHBIX JEWCTBUM M3 IIOBCEIHEBHOM JKU3HU KaXIOr0 TIpaKJIaHUHA.
Hanpumep, Ha ocTaHOBKE 00I1IECTBEHHOTO TPAHCTIOPTA OYE€Hb YACTO MOYKHO 3aMETUTh,
YTO JIFOAW MPOTATUBAIOT PYKY JUISl TOTO, 4TOOBI aBTOOYC OCTAHOBHWIICS. TeM camMbIM
BOJIUTENIb JTAHHOTO TPAHCIIOPTAa MOHUMAET >KEJIAHUE JIIa O HAMEPEHUU CECTh B
aBTOOYC, UTO 03HAYAET BCTYIUTH B TPAXKIAHCKHE MPABOOTHOIICHUS.

Cnenyromuii npumep mnpsmo ykaswiBaeT ['paxnanckuii Koaexkc Poccuiickoi
Oeneparuu. [lo obmemy npaBuily OpUHSATHE HACIEACTBA OCYIIECTBISETCS MOauei
3as1BJICHUSI HACJIEHUKA O TMPUHSITUU HACIEACTBA B MOPSJKE, MPEAYCMOTPEHHOM B
saxonel. Ecim nuIIO clienano peMOHT B JI0Me, KOTOPOE MOJIy4uII MO HACIEACTBY, HO
Py 3TOM HE OOpaIaics B YIMOJHOMOUYCHHBIC OPraHbl JJIsl MOJYyYCHHUS] JOKYMEHTA,
NOATBEPIKJIAIONIETO TMPaBO Ha HACIEIOBAHUE, TO HECMOTPsI Ha OTCYTCTBHE
cepTuduKaTa O HACIEJCTBE, JaHHOE JIMIO0 COJSPKaJo JOM Ha CBOMU CPEJCTBA, TEM
CaMbIM MOATBEPAUB MPABO HA HACJIEACTBO MOCPEACTBOM KOHKIFOJAEHTHBIX JEUCTBUM.

N3 3TOrO0 MOXHO cAEnaTh BBIBOJ O TOM, 4YTO Il IPUBEACHUS NPUMEPOB
KOHKJIFOJICHTHBIX JCHCTBUI HYXHO, YTOOBI MPUMEP HE IMOJpa3yMeBaJl MTUCbMEHHYIO
dbopMmy noroBOpa, a TOJBKO YCTHYHO. Takke HE MeHee BaKHBI OOCTOSITEIILCTBA
MPOUCXOIAIINE TTPU COBEPIICHUH CHECIKHU MMOCPEICTBOM KOHKIFOACHTHBIX JEUCTBUU.

B cyneOHol npakThKe KOHKIIOJACHTHBIMU JECHCTBUSIMU MPU3HAIOTCS

- OIJIaTa BBICTABJICHHOT'O CUECTA;

- (hakTHUECKOE TIOJIB30BAHHUE YCIYTaMH CBSI3H, TEIJIOCHAOKCHUS;

- IPUHSATHE TOBAPA;

- 3aYMCIICHUE KPEIUTHOW OpraHu3alye JEeHEKHBIX CPEJCTB Ha OaHKOBCKHUM
CYET 3a€MIIHKA IO KPEAUTHOMY JOTOBOPY;

- OTKPBITHE KPEAUTHOW oOpraHu3anueid OaHKOBCKOTO CYeTa, cyeTa KapThl,
BBITTYCK OAaHKOBCKOM KapThl;

- mepeaaya rpysa rnepeBo34uKy;

! Ipaxnanckuii konexc Poccuiickoit @enepamuu (dacts nepsas): deaep. 3akoH oT 30 HOH6. 1994 T.

Ne 51-@3 // CoGp. 3akoHOaTenbeTBa Poc. denepannn. 1994. Ne 32, cr. 3301.
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- IpPU PACTOPKEHUH AOTOBOPA apeHIbl - IEpeaada apeHAaTopoM M IpUEM
apeHA0/1aTeNIEM CIIOPHOTO IIOMEIIECHMS;

- IPOCTABJICHUE OTMETKM Ha caiite B ceTd WHTepHeT A1MOO0 B MOOMIBHOM
MPUIOKEHUH (Ha)KaThe KHOMKH "KynuTh Ouiet");

- perucTpanys Ha caWte B ceTU VHTEepHET U IMOojaydyeHue NOCTyIa B JIMYHBIN
KaOWHET;

- BBOJI KO/ia, HAIlpaBJIEHHOTO Ha HOMEP MOOWJIBHOIO TeliepoHa 3aeMIiluKa, U
Ha)kKaTue KHOIKHU "IPUHATH" Ha caiiTe 3aliMoJaBla B ceTu MHTEpHET.

B TOo xe Bpems cylaMu HE NPU3HAIOTCA KOHKIIOJACHTHBIMU JIEMCTBUSAMH,
HaIpuMmep:

- HaripaBieHue CMC-cooOmieHusi ¢ TEeKCTOM, OTJIMYHBIM OT TpeIMeTa
3aKJIF0YaEMOro JI0roBOpa,;

- OILJIaTa CYETA, BBICTABIEHHOIO 110 JPYyroMy A0TOBODY;

- MOJIYaHUE apeHJoJaTelsl IPU HAIpPaBJICHUU apeHIATOPOM YBEIOMIIEHHUS O
PaCTOPKEHUU JOTOBOPA apEHBbI.

I'paxxnanckuii Kogexkc Poccuiickoit @eneparnu yaauno hopmynupyet chepy
IIPUMEHEHHUSI BBIPAXKEHHUSI BOJIM IIPU IIOMOIIN KOHKIIOJACHTHBIX I€MCTBUM, CBSI3aHO 3TO
C TeM, 4YTO TPAXKIAHCKOE 3aKOHOJATEJIbCTBO YCTAHABIMBACT BO3MOYKHOCTH
COBEPILICHUS CIEJIOK KOHKIIOJEHTHBIMU JEUCTBUSMH TOJIBKO €CJIM TaKyl CHEIIKY HE
HY’KHO 3aKJII04aTh B MUCBMEHHOW (Qopme. Beap rimaBHOW mpolOiieMoil Ha NMpaKTHKE
SBJISIFOTCS CIIOPBI O 3aKJII0YEHUH JOIOBOPA B YCTHOU popMe, Tak Kak ycTHas popMma He
oOnagaeT TaKkoi e JoKa3aTeILCTBEHHON CHIION, Kak MIUChbMeHHas (hopma, a TaKKe He
MOJKET ObITh OOBEKTHUBHO BOCHPUHATO JPYrUMHU JIMLIAMHU CIYCTS HIPOMEXYTOK
BPEMEHH, MPEK/E BCETO CYAOM.

OnHUM M3 3TANlOB TEOPETHYECKOTO OCMBICIICHHS TPAaBOBOM KATETOPHUH SIBIISETCS
ee (QyHKIMOHaNbHAsA Xxapakrepuctuka. CyOIHOCTh KOHKJIIOACHTHBIX JEHCTBUHA B

IPaXIaHCKOM ITpaBe TAKXKE MOXKHO pacCMOTPETh uepe3 e€ (yHKIINH.



KonxkmntoneHTHOE NIelicTBUE, KaK U JI000€ APYyroe MpaBoBOE SIBIICHUE, 001a1aeT
MpUcyIIeil eMy cucteMoi (QYHKIUN, OCPECTBOM KOTOPOUM JOCTUTaeTCsl HEOOXO0UM
BII PE3YJbTAT MIPU UCHOJIB30BAHUU 3TOU KaTeropun. BO3MOXKHO BBIJICIICHUE CIETYIO
mux  GyHKud —  “HGOPMAIMOHHOM, HSKOHOMHHU BpPEMEHH, YIIpaBICHUS,
KOMIIETEHIIMOHHOI .

Wndopmarmonnass (yHKUMS TOpOSABISIETCS B TOM, YTO OJIHA CTOPOHA
UHOOPMUPYET APYTYIO CTOPOHY O CBOMX HAMEPEHUSIX WITU TPEOOBAHUSX MTOCPEICTBOM
KOHKJTIOJICHTHBIX JeicTBUil. Hanmpumep, )KeCThl peryJiupoBIIUKa HA IOPOTE MOHITHBI
JT000MY aBTOMOOUITUCTY.

OyHKIUMA 5KOHOMHM BpPEMEHHU 3aKIIOYAETCS B 3HAUYUTEIBHOM HSKOHOMUHU
BPEMEHU MEXAY MPUHSATUEM PEUICHUS O COBEPUICHUM OMPEACIEHHOrO ACHCTBUA U
COOTBETCTBEHHO BOIUJIOIICHUEM JaHHOTO neicTBus. JlaHHas (yHKIUS 0OBSICHSIETCS
TE€M, YTO HE TPATUTCS BPEMsI Ha COCTABJIECHHME JOTOBOPA, COIVIACOBAHME YCIIOBHIA,
NOJAMKUCH AOTOBOPA.

OyHKIMS yNOpaBieHUs 3aKirodaeTcss B (GopMalv3alii  YIpaBICHUYECKUX
pemennii. Hampumep, cTyk MOJIOTKa BO BpeMsi CyIeOHOTO 3acelaHusi O3HAayaeT
0OBSIBIIEHWE TIPUTOBOpPA WIIM PEIICHHUE CYNIbU, YTO CBUAETENILCTBYET 00 OKOHYaHUU
POLIEAYPHI.

KomnerenunonHnas byHKIIMSA NOJAYEPKUBAECT  HAIUYUE y  Juua
COOTBETCTBYIOIIEA KOMIETCHIMM HAa OCYIIECTBICHUE JEUCTBUMA, HWMEIOIINX
o0s3aTeNIbHOE 3HAYEHUE IS JIUII, B OTHOIIIEHUU KOTOPHIX OHU MIPEANPUHUMAIOTCS.

['maBHOM LIEBIO0 KOHKJIIOJICHTHBIX JCUCTBUM ABISACTCA YIPOIIEHUE Ipolecca
BCTYIUIEHUSI B  IPAaBOOTHOILIEHMS, & TaKKe BO3JEHCTBUE HA 3TO OOLIECTBEHHOE
OTHOIIICHHE. BBITIOIHEHUIO 11eJ1eil CITOCOOCTBYET BhINIEyKa3aHHas cucTeMa (QYHKITUH,

4TO B CBOIO OUCPCAb YKA3bIBACT HA UX HCO6XO,Z[HMOCTI).

1 M.C.ITaxomoB. ®yHKIMOHANEHAS XapaKTEPUCTUKA KATETOPHH KOHKIIOIeHTHBIe feiicteus // 2008:
[DnexTponnsiit pecypc]. URL: https://cyberleninka.ru/article/n/funktsionalnaya-harakteristika-
kategorii-konklyudentnye-deystviya (nara oOpamienus: 15.11.2021)
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Crout oOpaTuTh BHUIMAHUE HA KPUTEPUHU, KOTOPHIE OMPEIEIAIOT 3aKII0UEH JIN
JIOTOBOP MOCPEACTBOM KOHKIIIOJICHTHBIX eiicTBuil. B 1. 13 moctanosnenus [lnenyma

BC P® ot 25.12.2018 N 49 pasbsicHseTcs, 4ToO:

- B 3TOM CJIy4ae JOrOBOP CUUTAETCS 3aKIOYEHHBIM C MOMEHTA, KOrJa OpepeHT
y3HaJl O COBEPIICHUH COOTBETCTBYIOIIMX JACHCTBUMN (€CJIM MHOM MOMEHT 3aKTFOUYEHUS
JIOTOBOpa HE YyKa3zaH B odepTe U HE YCTAaHOBJIEH OObIYaeM WIM NPAKTUKON
B3aUMOOTHOILIEHHUI CTOPOH);

- o cmbicay 1. 3 cr. 438 'K P® s neneit kBanudukauym KOHKIIIOJIEHTHBIX
JEUCTBUH B KauecTBE akilenTa JOCTaTOYHO TOrO, 4YTO JIMIIO, KOTOpOMYy Oblia
HampaBiieHa odepTa, MPUCTYNUIO K HCIOJHEHUIO MPEIJIOKEHHOr0 JO0roBOopa Ha
YCIIOBUSX, YKa3aHHBIX B o(pepTe, U B yCTAHOBIICHHBIH /JIs €€ aKIIeNnTa CPOK; IPH 3TOM
He TpeOyeTcs BBIMOIHEHHS BCEX YCIOBUN 0QepThl B OJHOM 00BEME;

- €CIIU JIEUCTBUS COBEPILEHBI B CPOK, YKa3aHHBIN B odepTe, HO OPEPEeHT y3HAI
O COBEpUICHUWM TAaKWX JEUCTBUU MO HUCTEUEHWH TaKOro CpOKa, TO MOMJIEkKAT
npuMeHeHuIo npasuina 1. 442 TK P® 06 akienTe, MoJ1y4eHHOM C ONO03aHueM?.

VYcnoBus 3aKIIF0YEHUST JOTOBOPA IIPU TTOMOIIM KOHKITFOJIEHTHBIX JE€HCTBUM:

- IOTOBOP B COOTBETCTBUHU C 3aKOHOM WJIM COTJIAIIIEHUEM CTOPOH HE JTOJIKEH
OBITH 3aKJIIOYEH B BUJIE OJJTHOTO JTOKYMEHTA, MOAMHCAHHOTO CTOPOHAMU;

- odepTa HE CONEPKHUT YCIOBUHM, HCKIIOYAIOMIMX 3aKJIIOUEHHE JOTr0BOpa
KOHKJIFOJIEHTHBIMU JIEUCTBUSIMH;

- KOHKJIIOJICHTHBIE JICHCTBUS JOJDKHBI OBITh COBEPIIEHBI B CPOK, YKA3aHHBIN B
odepre;

- cornacue ¢ odepTol NOKHO OBITh BBIPAKEHO TOYHO HA €€ YCJIOBHSIX, MPHU

9TOM I[CﬁCTBH?I MOI'yT OBITH BBIIIOJTHEHBI YACTUYHO.

! Tlocranosnenue ITnenyma Bepxosroro Cyma P® ot 25.12.2018 Ne 49 «O HEKOTOPHIX BOIIPOCAX
MpUMEHEeHHsI 001uX mosioxkeHuid [ paxknanckoro koaekca Poccuiickoit deaeparuu o 3aKit0YeHUN
Y TOJIKOBAaHUU A0roBOpay» [DnekTpoHHbii pecypc]URL:
http://www.consultant.ru/document/cons_doc_LAW 314779/5c8aacfd2e7444e39b919b9d9c4e633
b2b5da594/ (nata oOpamenus 16.11.2021)

10



Camo 1o cebe MOoHATHE KOHKIIIOJCHTHBIX IEUCTBUM U3 CYTy0O TEOPETUUYECKOTO
MEPEKOYEBAIIO B MPAKTUYECKOE PYCIIO, TAK KAK HAIUIO 3aKPEIUIEHUE B HOPMATUBHO-
MPaBOBBIX AaKTaX, Hampumep, Takux Kkak ['paxnmanckuii Kopexkc Pocculickoi
denepauni.

Kak ormedan B oqHOM 13 cBoux TpynoB EBrennii Bnagumuposnu BacbKkOBCKUIA:
«CrocoObl BBIpaKEHUSI BOJU DPA3JEISAIOTCS Ha SIBHbIC, WM MPSIMBbIC, U CKPBITHBIC
(MoJTyaMBhIE), WM KOCBEHHBIC. SIBHBIMU HA3bIBAIOTCS BCAKOTO POJIa BHEIIHUE 3HAKU
(cJI0BO, MTUCBMEHA, JKECThI), HEMOCPEICTBEHHO HAMPABJICHHBIC HA U3BsiBJIEHHE BOJU. K
YUCTy CKPBITBIX OTHOCSITCA TaKUE€ JIEUCTBUS, KOTOpPBIE XOTSI W HE HAMNpPaBICHBI
HEMOCPEICTBEHHO Ha W3bSBJICHUE BOJIM, OJHAKO JAalOT OCHOBAHUE 3aKJIIOYATh, YTO
Takoe u3bsBiIeHUE caenaHo (facta concludentia). Tak, Hamp., eciM TMOKYyIaTelb,
OCMOTPEB TOBap, TOBOPUT MPOJAABITY: " KYIUIIO MATh apIiuH", TO 3TO OyJaeT mpsMoe
U3bSIBIICHUE BOJIM; €CJIM K€ OH MPOCTO CKAXKET: "OTMEPHTE MATh apIINH", TO XOTS TaKkas
¢dpasza cama 1o cebe HE BBIpAXKAET KEIAHUS KYNMHUTh, OJTHAKO JAET MPOAABIY MOJHOE
IIPaBO JyMarTh, 4TO IIOKYIATENb COTTIACKIICA Ha cAeIKy» . V3 TaHHOro OTPBIBKA MOKHO
YBUJETh, YTO PaHbIIE KOHKIIOJCHTHBIE ACHCTBUSI ONPEACIUINCH KAK CKPBITHBIE W
OBLIIM BEChMa IIJI0XO0 MCCIIEOBAHBI.

B Hame BpemMsi MOXXHO OTMETUTb, 4YTO, Ojarogaps HOPMATHBHO-TIPABOBOMY
3aKPEIUICHUIO KOHKIIFOJICHTHBIX JCUCTBUM M IIHUPOKOMY CIIEKTPY HMCCIEIOBaHUN
y4€HBIX MO JaHHOM TeMe, Mbl MOXKEM JaTh WM ONPEACICHUE OTHOCUTEIBHO
OTPEICIEHHOTO MHCTUTYTA, a TAKXKE OMPEACIUTh CYITHOCTh U OCOOEHHOCTH JAHHBIX
JNEUCTBUU B TPAXKIAHCKO-TIPABOBOM aCIIEKTE.

OnHako TeMa KOHKJIIOAEHTHBIX JEUCTBHM IO CE€H JEHBH SIBISETCS JOBOJIHLHO
Pa3MBITOM U HEONPEAEIEHHON M3-3a CBOCW HEOJHO3HAYHOM NPAKTUKMA NPUMEHEHUS,

4YTO YKA3bIBACT HAa HCAJOCTATOYHOC HAYYHOC OCMBICJIICHHUC I[aHHOﬁ KaTCropuu.

! Bacrkosckuit E.B. YueOHuK rpaxkaHcKoro npasa: [DnextponHslii pecype]. URL:
https://civil.consultant.ru/elib/books/24/ (nata oopamenus 11.11.2021)
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W3 nHamwcaHusi TEpBOM TJaBBl MOXKHO CJHIeJaTh BBIBOJ: KOHKJIIOJECHTHBIC
JEUCTBUS B TPaKIaHCKOM TIPAaBE MMEIOT MHOXKECTBO YHUKAIBHBIX XapaKTEPUCTUK U
OCOOCHHOCTEH, OT KOTOPBIX 3aBHCHT HE TOJBKO JIEHCTBUTEIBHOCTH CHCIKH, a
YIIPOIIICHHE CaMOTO IMpoIecca COBEPIICHHs CACNKH. HopMmaTtuBHO-TipaBoBasi 0asa

YCTKO PCriIaMCHTHUPYECT KOHKIIOJACHTHBIC I[@ﬁCTBPISI B I'pPa’)KIaHCKOM IIpaBe.
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8§ 2. HekoTopble BOMpOCHI Cy1e0HOI MPAKTHKH, CBSI3AHHBIE C
NMPUMEHEHHEeM KOHKJIIIEHTHBIX JeiCTBUil

B npaBonipuMeHUTENBHON NMPAKTUKE KOHKIIOACHTHBIE 1EHCTBUS IOHUMAOTCS
KaK JIeWCTBUA JIMIIA, KOTOPbIE MMOKA3bIBAIOT CBOUM MOBEJICHUEM KEIaHHE BCTYMUTh
B MPAaBOOTHOILIEHHUS (COBEPIIUTh CHENKY). ['pakIaHCKUM 3aKOHOJATEIbCTBOM
onpezensiercss ¢GopMa CIAEIKU, KOTOpas BBIPAXKAETCS B COBEPIICHWU MUCHbMEHHOMN
WIH YyCTHOU (hopMe, a TakKe IMMyTeM COBEpILIECHUS KOHKIIIOJEHTHBIX JEHCTBUNA. DTO
MOKET OBITh CBSI3aHO C PA3HBIMU KAaTETOPUSIMU JEII.

Cnenka, I KOTOPOM 3aKOHOM WM COIVIAIIEHUEM CTOPOH HE
yCTaHOBJICHA MUChbMEHHAs (MMPOCTas WU HOTapHuaibHas) hopma, MOXKET OBITh
coBepuieHa ycTHO.!

CooTBeTCTBEHHO, Cy/neOHasi MpaKTHKa JIOJKHA PacCMaTpUBATHCS B acIEKTe
3aKJIIOYEHUS CIIEJIKU B YCTHOU (hOpMe NOCPECTBOM COBEPIICHHSI KOHKIIFOJEHTHBIX
NEUCTBHI, TO €CTh YKa3aHHs JULA Ha €ro BOJEU3JIMSHUE COBEPIIUTH JAHHYIO
CHEJKY.

IepBbiii mpuMep(cM.mpuioxeaneNel )%, KOTOPBIA XOTen0Ch Obl HAM IPUBECTH
B Ka4eCTBE CyZIcOHOM MPAKTUKU SIBJISETCS HaOO0JIee aKTyalIbHBIM IO TEME KYPCOBOM
paboTHI.

Takx, HoBocuOupckuii palOHHBIN CyJ paccMOTpPEeld B OTKPHITOM CYIAESOHOM
3acelaHnu TpaxaaHckoe neno no ucky borateipenko H.A. k Tumodeesoit C. A. o
MOHYXJICHUU K 3aKJIIOYEHHUIO JIOroBOpa KYIUTU-TIPoJaxu. OTBETYMKOM U UCTLIOM
JaHHOTO cropa BhICTymalT Qusnyeckue nuna. CyaoM yCTaHOBIEHO, YTO B
cooctBeHHOCTh TumodeeBoit C. A. ObLT MpeAocTaBieH 3eMENbHBI Yy4acTOK, YTO

IMOATBCPKAACTCA CBUACTCILCTBOM O IIPaBC COOCTBEHHOCTH Ha 3€MIJIIO. Fpanc;[aHKa

! Tpasnanckuii konekc Poccuiickoit denepanuu (4acTh nepsas): genaep. 3akoH oT 30 Hos6. 1994 T.

Ne 51-@3 // CoGp. 3akoHOnaTenbeTBa Poc. denepanmu. 1994. Ne 32, cr. 3301.

2Pemenue HoBocubupckoro paiiontoro cyaa 21 urons 2020 r. no aeny Ne 2-2391/2020
URL: https://sudact.ru/regular/doc/v2Ew7eP6mEZK/ (nara oOpamenwns:30.11.2021).
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obopatunace B CHT «DHeproctpoutenby ¢ 3asgBIEHUEM [Jsi TOrO, YTOOBI
nepeoGopMuTh 3eMenbHbIA yyacTok Ha borateipenko H.A. B cBsi3u ¢ npojaxei. B
cBoro ouepenb borateipenko H.A. obOpatunace B CHT «Oneproctpoutens» c
3asiBeHreM o npuHsATHU B wieHbl CHT B cBsi3u ¢ mpuoOpeTeHueM 3eMebHOTO
ydacTKa 1 e Obuia BbiaHa wieHckas kHmkka CHT. Cornacno Beimucke uz EI'PH,
3€MEJIbHBIM  Y4aCTOK C KaJacTpPOBbIM HOMEPOM MPUHAIJIEKUAT Ha IIpaBe
cobctBennoctn TumodeeBoit C. A.. Ha tpebGoBaHue mnpencTaBUTENs HCTHA O
3aKJIIOUYEHHUH JIOTOBOpaA KYIUTH-TIPOJIaXKU 3€MEIBHOTO ydacTka oTBeT TumodeeBoit
C.A. 10 HacTosfIIEero BpeMEHHM HE NOCTynui. J[aHHO€ OCHOBaHHME MOCTYKHUIO
MOBOJIOM CYZI€OHOTO pa3OupaTenbCcTBa.

B xone cynebHoro Aena ¢y pyKoBOJICTBYETCS HOpMAaTUBHO-TIPABOBOM 0a30ii,
a UMcHHO cTaThsaMM 158, 429 u 446 'K P®. [locne BEIICHEHUS BCeX 0OCTOSITCILCTB,
Cyll TPUXOJIUT K BBIBOJAY 00 OTKa3e B YJOBJIETBOPEHUM HCKAa K OTBETYHUKY O
NOHYKJIEHHH K 3aKJII0YEHUI0 J0roBopa Kyrmu npojaxu. Cya oTka3, Tak Kak
KOHKJIFOJICHTHBIE JCHCTBUSI ObUIM BBIPAXKEHBI B KEIaHHE TPAXTAHKU 3aKIIOYUTH
JOTOBOP KYIUTU-TIPOJAXKH 3E€MENbHOTO Yy4YacTKa, HO JaHHBIA JOTOBOp HE ObLI
3aKJIIOYEH 10 TPUYMHE HECOONIOeHUS TMPOCTOM MHCHbMEHHOW  (OpPMBI.
CrnenoBatesbHO JAHHYIO CHIEJIKY MOKHO CUUTATh HEJIEUCTBUTEIBHOM.

Hcxons u3 pemenus HoBocuOHpckoro paioHHOTO Cyla, MOXHO CJENaTh
BBIBO/JI, YTO JAHHBIA CIOP HA CErOAHSIIHUNA JCHb SIBJISICTCS aKTyaJbHBIM, TaK Kak
KOHKJTIOJICHTHBIE JEHCTBUS TIOMOTAIOT M CIOCOOCTBYIOT BEPHOMY pa3peIICHHUIO
ciopoB B cyae. lloutm kaxaplii aeHb (QU3MYECKWe W IOPUIAWYECKHUE JIHIA
CTJIKUBAIOTCS C JAaHHOW TPOOJIEMON, M TOJBKO 3aKOHHOCTh M OOOCHOBAaHHOCTH
CyJeH ITIOMOraeT PEeUTh JAHHBIA CIOP B IIOJIb3Y UCTIOB.

PaccmoTpuMm Takke MOpaBONPUMEHUTENBbHYIO MPAKTUKY ApOUTPaKHBIX

cynosl. Tak, Apourpaxuelii cyn KeMepoBckoii 061acTi paccMOTpea B OTKPHITOM

! Pemenne Apbutpaxuoro cyna Kemeposckoit o6mactu 19 anpens 2021 r. no gemy Ne A27-

24172/2020
URL: https://sudact.ru/arbitral/doc/JYYQ2K9st9Lu/ (mata oOpamenwns:30.11.2021).
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Cy1e0HOM 3aceaHuu JeJ0 M0 UCKY OOLIECTBA C OTPAHUYEHHOW OTBETCTBEHHOCTHIO
«AuM)» K 001IeCTBY € OrpaHMYE€HHOM OTBETCTBEHHOCTHI0 «KMI™ [IpousBoacTBo» 0
B3bICKaHMU 398 914 py0. W MO BCTPEUHOMY HUCKY OOIIECTBA C OTPaHUYECHHOU
orBeTcTBeHHOCThIO «KMI' Tlpom3BoacTtBo» K OOMIECTBY C OrpaHUYEHHOUN
OTBETCTBEHHOCTbIO «AuUM» o B3bickanuu 389 479,20 py6. yObITKOB B BHUJE
CTOMMOCTH OIUIau€HHOro crtekna, 1 797 690 py6. CTOMMOCTH OIJIQY€HHBIX
MarepuajioB u pabotr, 194 600 pyO. CTOMMOCTHM HE3aBUCHUMON OSKCIEPTHU3HI.
OTBETYMKOM U UCTLOM SBIISIOTCS IOpuaArYecKkue nuua. [lpu paccMoTpeHUuu TaHHOTO
nena cyn yctaHoBwi cienytone ooctoarenbctBa: OO0 «AuM» (UCTOTHUTEND)
BeInoJiHsUT 1o 3aganuto OO0 «KMI' TlponsBoacTBO» (3aKa3yuk) KOMIUIEKC paboT
M0 YCTAaHOBKE M W3TOTOBJICHUIO JIAWT-O0KCOB (M3 MaTepuaioB 3akazdyuka). OO0
«KMI' IlpousBoactBo» mpousBeno omiary no cyety Ne 86 ot 03.07.2020 3a
M3rOTOBJICHUE U YCTAaHOBKY JIAaUT-O0Kca MO MIaTeKHOMY MOPYUYEHUIO.

B xoge cynebHoro nena cy pyKoBOACTBYETCS HOPMATUBHO-TIPaBOBOM 06a30ii,
a uMeHHo ctatbsimu 153, 154, 158 u 432 'K P®. Takum o6pa3om, Ha OCHOBaHUHU
ctateu 158 'K PD caenku coBepiiaroTcst yCTHO WK B TUChbMEHHOM (hopMme (pocToit
Wi HoTapuanbHoi). ClieoBaTeNbHO, ClIEIKa, KOTOpask MOKET OBbITh COBEpIlEHa
YCTHO, CUUTAETCAd COBEPUICHHOM M B TOM CJlyyae, KOrJa W3 IOBEICHHS JIHUIA
SBCTBYET €ro BOJII COBEPIUUTH CAEIKY. ECiIM roBOpUTH O TOM, KOrja AOTOBOP
CUMTAETCA 3aKIIOYSHHBIM, TO €CITU MEXK]Iy CTOPOHAMHU, B TPEOYEeMOI B MOIJICKAIIIIX
ciydasx (opme, JAOCTUTHYTO COIJIAIIEHHE IO BCEM CYIIECTBEHHBIM YCIOBHSM
noroBopa. Ha ocHOBaHMM H3I0KEHHOTO, ApPOUTPAKHBIA CyI PEIIMJI HCKOBBIE
TpeOoBaHMs  00mecCTBA C  OTPAHUYEHHOM  OTBETCTBEHHOCTHIO  «AUM)»
YIOBJIETBOPUT.

JlanHblid CyneOHBIM TpUMEpP TMOKa3blBa€T OOOCHOBAHHOCTh W 3aKOHHOCTH
MPUHATOTO PELICHMS CYAOM, 3TO HOJITBEPKAAETCSI HOPMATUBHO IPaBOBOM 0a3oM,
KOTOpas ABJISIETCS] HACBILIEHHOW U NMPaBUJIBHO MPUMEHEHHOM 1O TAaHHOMY JIETTy.

Ha ceroassmHuii J€Hb JOBOJIBHO PEJIKO MOXXHO BCTPETUTH CYIEOHYIO

MPaKTUKY, B KOTOPOI MCKOBbIE TpeOOBAaHUS OBLIN YJOBIECTBOPEHBI YaCTUYHO. TakK,
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HaMH ObUIO MPOAHAIM3UPOBAHO MHOXKECTBO MPABOMPUMEHUTEIIBHOW MPAKTUKHU, U
MBI OBl XOTEJIM MPUBECTU HAUOO0JIee UHTEPECHBIN TPUMED, IO TAHHOMY BOIIPOCY.

Tax, npruMepoOM MOKET CIIy>KUTh pelIeHHe apOuTpaxHoro cyaa CaxaauHCKOU
o0ylacTu, MO KOTOPOMY MCTIIOM BBICTyHaeT opuaudeckoe Juio (0OIEeCTBO ¢
OrPaHUYCHHON OTBETCTBCHHOCTHIO), & OTBETUUKOM SIBJIICTCS JIPYroe FOPUIUUCCKOES
JIUIIO, TaK %e OOIECTBO C OrPAHMYEHHOM OTBETCTBEHHOCTEIO .

TpeGoBaHusT MCTIIA BBIPAKEHBI B BOMPOCE B3BICKAHUS 3aJ0JKEHHOCTH 3a
MOCTAaBKYy TOBapa, a TaKXe MPOLUECHTOB 3a MOJb30BAHUS YYKUMHU JI€HEHKHBIMU
cpeacTBaMu. B xone cyneOHOTro pa3OuparenbcTBa CyJ0M OBbLIO YCTAaHOBJIEHO, YTO
UCTEIl OCYIECTRIISUT TTOCTABKY TOBAPOB OTBETUUKY, M MO (PAKTy OTTPY3KH JaHHBIX
TOBapoOB Obl1a BBICTABJICHBI CUET (pakTypa. KoHKIIONEHTHBIC AEHCTBUSI B JaHHOM
BOIIPOCE BBIPAXKEHBI KEJTAHUEM OTBETUMKA MPHUHATH JTAHHBINA TOBAp B HA/JIEXKAIIEM
KA4yeCTBE a TAK)KE OIUIATUTD MOJYYEHHBIN TOBAp.

Hcxona w3 mpeacTaBiIeHHBIX J10OKA3aTEIBCTB MO JENY CYyJl YCTAaHOBWII, YTO
UCTEIl OCYIIECTBUJI CBOM 00S3aTeNbCTBA a OTBETUUK MPHUHSAT UX M TEM CaMbIM
corjacuiics Ha Bce TpeOyemble ycioBus. JloBox oOTBeTuyMKa 00 OTCYTCTBUHU
MOAMUCAaHHOTO CTOPOHAMH  CorjalieHus (JoroBopa) apOUTpPakKHBIM  CYJIOM
OTKJIOHSIETCSI, TIOCKOJIBKY OTCYTCTBHE JIOTOBOpa caMoO II0 cebe He SBISCTCS
OCHOBaHHEM Il HEOIuIaThl ()aKTUYSCKH ITOCTABIICHHOTO TOBapa, M TEM CaMbIM
PYKOBOJCTBYSICh ~ CTaThsIMH  apOUTPaXKHOTO  MPOIECCYalTbHOTO KOJeKca M
TPOKIAHCKOTO TIPUHSJ pEIICHHE 00 YacTUYHOM YJIOBJIETBOPEHHHM HCKOBBIX
TpeOOBaHUH, B YaCTHOCTH B3BICKaHUS 3aJIOJDKCHHOCTH, a OCTaJbHBIE TpeOOBaHHS
ocTaBuJI 0€3 yIOBICTBOPCHHS.

JlaHHBIN CyaeOHBIN MpUMEpP MOKa3bIBAET, UTO HA CETOAHSIIHUI JEHb TaKUX

CIIOPpOB AOBOJBHO HCMHOI'O, HO OHHM C€CTb, a4 3HA4YWUT HC BCCIrAa 3adABJICHHBLIC

! Pemenne Apbutpaxuoro cyna Caxaaunckoit o6nactu 18 despans 2021 r. o gemy Ne A59-

4348/2020
URL: https://sudact.ru/arbitral/doc/JTYYQ2K9st9Lu/ (nmara o6pamienus:30.11.2021).
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TpeOOBaHUS MCTLA YJIOBJIETBOPAIOTCS B TMOJTHOM O0BEM, 3TO BBIPAXKEHO B
HEJIOCTATOYHOM KOJIMYECTBE JOKA3aTENIbCTB U YCIOBUI 3asIBJICHHBIX UCTLOM.

Ha cerogHsmHuili neHb MCKU C HEYAOBIETBOPEHHBIMH TPEOOBAaHMS HCTIA
JIOBOJIBHO YaCThIE SIBJIICHMUS.

Tak HaMH OBLIIO MIPOAHATU3UPOBAHO cynebHoe peleHne
KpacHorBapelickoro pailoHHOTO cyjia B KOTOPOM HCTIIOM BBICTYIAET (PU3NYECKOE
JULO0, a OTBETYUKOM SBIAETCS WHAWBHUIYAJIbHBIA NpeANpUHUMATENb. Tak
IrPKIaHUH MONAJl MCK B CyI C LENbI0 IMPU3HAHUSA JOrOBOpa YCTYINKH IIpaBa
TpeOOBaHMs HEACHCTBUTEIBHEIM .,

Kak cnenyer u3 marepuasnoB ena MExAYy TPakJIaHKOW U OTBETYMKOM ObLI
3aKJIIOYEH JIOTOBOP YCTYNKH IpaBa TpeOOBaHUS C MOCJIEAYIOIIMM H3MEHEHUE
yciioBUil. KOHKITFOZAEHTHBIE IEMCTBUS BBIPAKEHBI B JKEJIAHUHM CTOPOHBI 3aKIIFOYUTh
JAHHBIA JIOTOBOP CO BCEMHU MPETyCMOTPEHHBIMH OOCTOSITENbCTBAMU. B kauecTBe
JI0Ka3aTeJIbCTB ObUIO MPOBEEHA IKCIEPTHU3a, KOTOPasi M0 MHEHUIO Cy/la HE CTaBUT
10/ COMHEHHE 3aKII0YEHHBIN 10roBop. C y4eToM aKTUBHOM rpa)AaHCKOU IMO3UIUU
UCTIIa Yy4YacTHsl €ro B CyAeOHbIX pa3OupaTenbCcTBaAX IO YKa3aHHOMY eIy,
NEPETHCKOM C MPEACTaBUTEIEM OTBETUHKA 10 TIEPBOHAYAIIBHOMY HUCKY, OHA HE ObLIa
JUIIEHa BO3MOXKHOCTH 3HATh O HAJMYHMH JOTOBOPA YCTYNKHU IpaBa TpeOOBaHUU H
TEM CaMbIM YCJIOBHS JIOJDKHBI OBITH YAOBIETBOPEHHBI.

B utore, cy1 pykOoBOJACTBYSCH IPEACTABICHHBIMU JOKA3aTENbCTBA U HOPMaMU
mpaBa, a UMEHHO cT. 158, 181 a Takke HOpMaMu MPOIECCYATBHOTO MpaBa MIPUXOIUT
K BBIBOJly 00 HEY/OBJICTBOPEHUH 3asBJICHHBIX TPEOOBaHUH.

Takum oOpazoM u3 aHanM3a JAHHOW MNPAKTUKA MOXKHO CHENaTh BBIBOI,
cyleOHas MpakTHKa JIOBOJILHO pa3HOOOpa3Ha U KaXKJO€ PELICHHE Cyna SBISETCS
aKTyaJIbHbIM W BOCTPEOOBaHHBIM, 4YTO IIOKa3bIBA€T pa3zHOOOpa3ue CyaeOHbIX

pEIIEHUI B HAIIA JTHHU.

! Pemenue Kpacnorsapeiickoro paitonnoro cyaa 20 susaps 2020 r. o geny Ne 2-24/2020
URL: https://sudact.ru/reqular/doc/v2Ew7eP6mEZK/ (nata o6pamienus:30.11.2021).
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MoxHO NpUBECTU MPUMEP U3 CYACOHON MPAKTUKH, TJI€ UICKOBbIE TPEOOBaHUS
OBUTN YIOBJIETBOPEHBI YacTU4YHO. Tak, ApOuTpaxHsiil cyq CBepaIoBCKON 001acTu
paccmotpen neno no ucky OomectBa OrpanndenHoit OterctBeHHOCTH «FKOHMOH
CTWI» k OOmectBy OrpanundyenHoit OterctBeHHOCTH «[IPOI'PECCUBHBIE
CTPOUTEJIBHBIE CUCTEMBI»!.  OtBetunkoM M  HCTHOM  SBJIAIOTCS
opunuueckue guna. Cyn NOpuUHsUT MCK K PAacCMOTPEHUIO U TMIPOBEPKE
000CHOBaHHOCTH JJAHHOTO 3asBJICHHUS.

B xome cyneOHoro paszOupaTenbcTBa CyJA YCTaHOBWJI, YTO NPUBEAEHHBIN
UCTIIOM pacuéT B3BICKUBAEMBIX CYMM, a TakKe OOOCHOBAaHHME pacIpeacIeHuUs
MOJIYYEHHBIX OT OTBETUYMKA IIJIATEXKEH HE COOTBETCTBYyeT mojioxkeHusMm cT.319 I'K
P® u 1.37 IloctanoBnenus [Inenyma BepxoBHoro cyna Poccuiickoii enepanuu.
[ToaToMy BO3MOXXHOCTH YCTAaHOBUTh OOOCHOBAaHHOCTh pacuéra HCKOBBIX
TpeOOBaHUI HEBO3MOKHO.

CynebHoe pa3OupaTenbCTBO MO ey OBIJIO OTIOXKEHO, TaK KaK OTBETUYMK
3asiBUJI XOJIaTaiCTBO OO0 OTJIOKEHHHM CYyAEOHOro pazOupaTesibcTBa, KOTOPOE CYI
yIIOBJIETBOPUJI, OJHAKO PACCMOTPEB 3asBJICHUE OTBETYMKAa O (Dambcuduxauu
JI0Ka3aTeIbCTB, NPHU3HAT €ro HEOOOCHOBAaHHBIM U OTKJIOHMJ MOCIETYIOIIUM
motuBaM. CO CTOPOHBI MCTIA ObUIM JaHBI CIEAYIOIIUE TMOSICHEHHUS, YTO JOTOBOP
MOCTaBKM OBLI TOJANMHUCAH HE PYKOBOJMUTENEM, a WHBIM JIUIOM, HMEIOIIUM
OTHOLLIEHUE K OTBETYUKY, C LEJBIO IPU3HAHUS €0 B JaJIbHEUIIIEM HE 3aKIIFOYEHHBIM.

B nanHoM cyneOHOM pa3OupaTenbCcTBE Cy PYKOBOJICTBOBAJICS CTaThsIMU 158,
432, 433 T'K PO u Ilocranosnenuem [Inenyma Bepxoaoro Cyna PO Ne49. Takum
oOpazom, B coorBeTrcTBUHU ¢ 1.2 ctathu 158 'K PD cnenka, koTopas MOXeT OBITH
CoBepIlieHa B YCTHOW ¢opMe TOIBKO B TOM cllydae, KOT/la M3 MOBEICHHUS JIMIIA
SIBCTBYET €r0 BOJISI COBEPUINTH clenky. Eciu cnop He MoeT ObITh peléH MmyTéM

MEPEroBOPOB, TO CIIOPHBIE BOMPOCHI EPEAAIOTCS HA PACCMOTPEHUE APOUTPaXKHOTO

! Pemenne Apbutpaxnoro cyna Ceepanosckoit o6mactu 25 mas 2021 r. no aemy Ne A60-

61502/2020
URL: https://sudact.ru/arbitral/doc/JYYQ2K9st9Lu/ (mata oOpamenwns:30.11.2021).
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Cylla Ha WHBIX YCJIOBHUAX. Tak Kak MOCTaBIIMK HE CTajl Obl MOCTABISATH TOBAp
MOKYMaTEeN0, YTO MOATBEPKIAECT AOKA3aTEIbCTBA MCTLHA O 3aKIIOUYCHUU MEXKIY
HCTIIOM M OTBETYMKOM JIOTOBOpA MYTEM COBEPIIEHUS KOHKIIIOJCHTHBIX ACUCTBUN
OTBETUHUKOM.

Ucxons u3 3T0r0, TaHHBIE TOBOJBI CY/ MPU3HAET 000CHOBAHHBIMU MTOCKOIBKY

OHU TMOJATBEPKIAOTCA COBOKYIMHOCTBIO MarepuasioB nena. OTCYTCTBYIOT
OCHOBAHUS, MPU TAKUX 00CTOATENBCTBAX, IS BbIBO/AA O (hambcudukauu 10roBopa
MOCTaBKH, KaK JI0Ka3aTeJIbCTBO MO Jiey. B CBsI3M ¢ 3TUM Cy/a UCKOBBIC TpeOOBaHUS
YAOBJIETBOPUIT YACTUYHO.

W3 Bhlllieyka3aHHBIX CBEJCHUN, a TOYHEE W3 aHalIu3a CyAeOHBIX pelIeHUN,
MOKHO CJIeJlaTh BBIBOJI, YTO CyjcOHash MpaKTHUKa WMEET OTPOMHOE 3HAYCHHE IS
MOHUMAaHHUSI ¥ MPUMEHEHUS TPAXKIAHCKOTO 3aKOHOAATEIhCTBA CY/IeOHBIMU OpraHaMu,
TaKk Kak 0e3 Hee Ha CeroJHSIIHUN JeHb HEBO3MOXXHO OOECIEYUTh 3aKOHHOCThH B
Poccuiickoit @enepanum.

JIaHHBIE PpELICHUS OTHOCATCS K TOHSTHUIO KOHKJIIOJAEHTHBIX NIEMCTBUHM, Kak
OpUMEphl PEUIEHUHA CIIOPOB, KOTOPbIE BO3HHUKIM TP COBEPIICHHH CJHIEJIOK
OCPEICTBOM KOHKIIFOJAEHTHBIX IEUCTBUI.

Hecmotpst Ha mpoTuBOpedns B CyAcOHOM NMpaKTHKE, B HAWJICHHBIX MPUMEpPaX
3HAYMUTENIBHOE KOJIMYECTBO YIOBJIETBOPEHHBIX AKTOB, @ C OTKa30M WM YaCTUYHO
YIOBJIETBOPEHHBIX TOPA3/10 MEHBIIIE.

[IpumepomM  NpPOTUBOPEUHMI  MOXKET  SBIATHCA, B  JAJBHEHIIEM  BECh
nepuoj aciicTBus qoroopa Bo Bpemenu a0 2020 roma APL Co Pte Ltd (Singapore)
MIPOIOJKAJ BBITIOJIHATH 00513aTENIbCTBA MO JJOTOBOPY OCYILECTBIISI IEPEBO3KY I'PY30B,
a 000 «lIpodpur Tpanc» mpuHUMaN Tpy3bl W mpousBoaun miatexxu APL Ha
OCHOBaHMH  JoroBOopa. JlaHHBIE  OOCTOSITENBCTBA  TOJATBEPKMAIOTCA  Kak
KOHOCaMEHTaMU, TaK U CBeJeHUsIMH, coaepxkamumucs B BBK. Ctoponsl 1oroBopa He

CTaBWJIM BOTPOCAa O MPEKPAIICHWH WCIOJHEHUS O0053aTeNbCTB MO JOTOBOPY, a,
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HAa000pOT, CBOUMH KOHKIIIOJEHTHBIMHU JCHCTBUAMMY BBIPAXKald BOII0 HA  €ro
npoieHue’,

ITo TaHHOMY MCKY CYJ BBISCHHMII, UTO U3 IIOBEICHNUS KOHKIIIOIEHTHBIX IeHCTBUIA,
a TaKKe KOHKIIOJEHTHBIX IEHCTBMH, ClelyeT, 4To 0043aTelbCTBA MO JaHHOMY
JIOTOBOPY ~ NPHM3HABANUCh W MCIONHANIUCh. MOXKHO  CIeIaTh  BHIBOA O
NPOTUBOPEYMBOCTU  MCIIOJB30BAHUS  KOHKIIIOJGHTHBIX  JNEHCTBUI, a  Takke
IOCPEICTBOM MCIIOJIB30BAHUS JAHHBIX JEHCTBHI CTOPOHBI MOTYT IIPOJUIUTh JOTOBOP
HA NPEKHHUX YCIOBUSAX, UTO SABJIAETCSA HE TOIBLKO YA0OHBIM (POPMATOM ISl yIACTHUKOB
IPaK1aHCKO-IIPABOBBIX OTHOILEHUH, HO U I YIIOJIHOMOYEHHBIX OPTaHOB I10 JAHHBIM
nenam.

ApOuTpaXkHble CyJbl ¥ Cy/bl OOIIEH IOPUCIUKIMU B TIOJHON Mepe pa3peluain
BOIPOCHl MO CTaThaM | PaskJaHCKOTO KOJEKCAa U ONpeNessid KOHKIIOJECHTHbIE

}IGIZCTBPISI KaK OIMH U3 Ba)XHbBIX KPUTCPHUCB, KOTOpBIﬁ BJIMACT Ha UCXOJ ACJIA.

! TTocranosnenne Ne A51-13599/2020 Ap6utpaxksoro Cyaa I[Tpumopckoro kpast ot 23 uroHs
2021r. // CIIC Koncynbrant (gara obpamenus: 01.12.2021)
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3aKJII0ouUeHue

Cnenka nomkHa OBITH COBEpIIEHAa C CcOOMOAeHUEM TpedyeMoil (HOpMBL.
I'paxnanckoe 3akoHomarenbCcTBO Poccuiickoi  depepauum  npenycMaTrpuBacT
BO3MOXHBIE (OPMBI CHENOK: yCTHass U muchbMeHHas. OJHaKo, CleJIKa CUHUTAETCS
COBEPIICHHOM, €CIM JEWCTBUS JIMLA IMOKAa3bIBAIOT CBOUM IIOBEICHUEM JKEJIAHUE
COBEPILIUTH JAHHYIO CAEIKY. Takue NeNCTBUA B IOPUIUUECKON JTUTEPATYPE HA3BIBAIOT
KOHKJIFOJJEHTHBIMU.

B HayuHOWl opuIMYECKOM JaUTEepaType, a TaKkKe CyIeOHOM MpakTHKE U
3aKOHO/ATENIbCTBE, 3HAUMUTENBbHAS 4YacTh TPakKAaHCKUX JEN CBfi3aHa C HCKaMU O
OPU3HAHUM HEJEUCTBUTEIBHOCTU CHAEJIOK. 3a4acTyl) JaHHbIE WCKHA CBA3aHBI C
HENPAaBWIBHBIM MMOHUMaEM (POpM, B KOTOPBIX COBEPILIAIOTCS CIIETKH.

VYy4eHble-IOpUCThl MPOBEIM AHAINU3bl JAHHOTO MOHATHSA, HO JI0 CHX IIOp
CYILIECTBYET MHOXECTBO Pa3HOTJACMH M CHOPOB, TaK KaK YCTHas (opMa HMeEeT
MEHBUIYIO JI0Ka3aTeIbCTBEHHYIO CuILy, 4em IUCbMEHHAS.
KOHKIIIOIEHTHBIE IEUCTBHS NIPUMEHSIOTCS MIOBCEMECTHO, TaK KaK 3TO 3HAYUTEIIBHO
YIPOIIAET NMPAaBONIPUMEHEHHUE TPaBa U PEaIU3alii0 TPAXKAAHCKUX IIPABOBBIX HOPM.

Bo3MOXHOCTh  COBepIICHUsS JaHHBIX JCWCTBHM 3aJ0KE€Ha B IIpaBax
JOJDKHOCTHBIX JIMIl, COOTBETCTBEHHO 00 3THUX INpaBax yBEIOMIIEHBI JIHIA, KOTOPHIM
IPEINHACAHO BBINOJIHATE NOBEACHUE, IPEAINCAHHOE KOHKIIOJEHTHBIMH JIEUCTBHUSIMMU.

N3 ananm3a HOpMAaTHUBHO MPABOBOM 6a3bl, a TaK)Ke Cy/IeOHON MPAKTUKH MOYKHO
cienaTh BBIBOJA O TOM, 4YTO CyJAeOHbIE CHOphl IO BONPOCaM NPUMEHEHUS
KOHKJIIOJICHTHBIX JEUCTBUM IPHU COBEPIICHUU CHEIOK SBIIAKOTCA JOCTATOYHO
IIPOTHUBOPEYMUBBIMHU.

OueBugHa  HEOOXOAMMOCTh  YCTPaHEHHUS  MPOOJEMHBIX  BOMPOCOB B
IPAXKIAHCKOM 3aKOHOJATENIBCTBE, 3 UMEHHO YKa3aHUE HA MPABWIBHOE IIPUMEHEHHE
JaHHBIX JEHCTBUI MPHU 3aKIIOUEHUH CHIETIOK, a TakKe HEOOXOAMMOCTh BBIPAOOTKHU
CyIcOHOTO ajropuT™Ma [Jisg pEIIeHUs] TMOJO0O0HBIX TPOOJIeM IS MPEIOCTABICHUS

MPAaBOMEPHOI'0 PELICHUS.
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[IpoGnembl cBsI3aHHBIE C JAHHOW KaTeropueil HyKAaroTcs B JajdbHEHIIeM
TEOPETUYECKOM OCMBICIIEHUH, a TAKXKE BBIPAOOTKU IOPUANUECKUX PEKOMEHJalU 1O

€€ NNPUMEHEHUIO.
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IIpuioxkenue Ne 1
[IpakTuka paccMOTpeHHsI CYIAEOHBIX CIIOPOB, CBA3AHHBIX C TPUMEHEHUEM

KOHKJIFOJICHTHBIX IEMCTBUU B IPAXKIAHCKOM IIPaBE

1.1 Pemenue HoBocubupckoro paiionnoro cyaa 21 utoms 2020 r. mo gemy No 2-

2391/2020 URL.: https://sudact.ru/regular/doc/v2Ew7eP6mEZK/

(mara oOpamenus:30.11.2021).

1.2 HoBocubupckuii paloOHHBIN CYJ pPAacCMOTpPENl B OTKPBITOM CYIAeOHOM
3acefaHuu rpaxaaHckoe jaeno no ucky borateipenko H.A. k Tumodeenoit C. A. o
NOHYXJEHUM K 3aKJIIOYEHHUIO JOTOBOpa KYIUIU-TIPOoAaku. OTBETUUKOM U HCTIOM
JAHHOTO cropa BBICTYNMAKOT (usndeckue nwmma. CyaoM yCTaHOBJIEHO, 4YTO B
cooctBeHHOCTh TumodeeBoit C. A. ObUI MPeNOCTABICH 3€MENbHBIA y4acTOK, YTO
MOJITBEPIKIAECTCS CBUIECTEIILCTBOM O MpaBe COOCTBEHHOCTH Ha 3emulto. [ 'paxmaaHka
oopatmiace B CHT «Dneproctpoutensy» ¢ 3asBICHHEM ISl TOTO, YTOOBI
nepeodopMuUTh 3eMebHBIN yuacToK Ha borateipernko H.A. B cBsi3u ¢ mpopaxeit. B
cBoto ouepeab borateipenko H.A. oOpatunmace B CHT «3ueproctpoutensy ¢
3asBieHreM o mnpuHATHU B wieHsl CHT B cBs3u ¢ mpuoOpeTeHHEM 3eMeNbHOTO
ydacTKa U eil Obuia BeimaHa wieHckas kHmkka CHT. CornacHo Beimucke u3 EI'PH,
36eMEIbHBII  Yy4acTOK C KaJacTpOBbIM HOMEpPOM NPUHAJICKUT HA IpaBe
cooctBenHoctn Tumodeeoit C. A.. Ha TpeGoBanue mpencTaBUTENss HCTIA O
3aKJIIOYEHUH JIOTOBOpa KYIUTH-TIPOJQKH 3€MEJbHOTO y4yacTKa OTBeT TumodeeBoi
C.A. 10 HacTosI1IEr0 BpEMEHH HE MOCTYNHII. JIJaHHOE OCHOBAHUE MOCITY>KHIJIO TOBOJIOM
cyneOHOro pa3oupaTe/IbCTBA.

B xoxe cyneOHoro nena cya pykoBOJCTBYETCS HOPMAaTUBHO-TIPABOBOI 0a30H, a
nMeHHO cTaThamu 158, 429 u 446 T'K PO. Tlocne BrisicHeHHUS BceX 0OCTOSITEIBCTB, CY/I
MIPUXOJIUT K BBIBOAY 00 OTKa3e B YJIOBJIETBOPEHUHU UCKA K OTBETYUKY O MOHYKJICHUU
K 3aKJIIOYCHUIO JOroBopa Kyrmin npojaxu. Cya OTKa3, Tak KaK KOHKIIIOJICHTHBIE
NEeUcTBUsT ObUIM BBIPAKEHBI B JKEJAHUE TpaKJAaHKU 3aKIIOUYUTh JOTOBOP KYIUIM-

npoaaxKu 3€¢MCJIIbHOT'O y4aCTKa, HO I[ElHHBIfI A0roBOp HC OBILJ1 3aKJII0YCH 10 IIPUYNHE
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HECOOMIOJIeHHUsT TPOCTOM mNuchbMeHHOU ¢opmbl. Cre0oBaTeNbHO JTAHHYIO CHIEIKY
MOKHO CYMTATh HEACUCTBUTEIBHOM.

1.3 Ucxons u3 pemenuss HoBocubupckoro paioHHOTO CyJia, MOXKHO CJEIaTh
BBIBOJI, YTO JAHHBIA CIIOP HA CETOAHSIIHUN JEHb SIBISIETCS AKTyalIbHBIM, TaK Kak
KOHKJIIOJICHTHBIE JEUCTBHUS TIOMOTAIOT U CIIOCOOCTBYIOT BEPHOMY Pa3peIICHUIO
ciopoB B cyae. Iloutm kaxnapli jaeHb (GU3KMYECKHE U OPUAUMYECKUAE JUIA
CTaJIKUBAIOTCS C IAHHOW MpOOIEeMOil, M TOJBKO 3aKOHHOCTh 1 OOOCHOBAHHOCTD CyJei

IMOMOracT pCuInThb ):[aHHBIfI CIIOP B IMOJIB3Y UCTHOB.

26



	1. Решение Новосибирского районного суда 21 июля 2020 г. по делу № 2-2391/2020
	2. Решение Арбитражного суда Кемеровской области 19 апреля 2021 г. по делу № А27-24172/2020
	3. Решение Арбитражного суда Сахалинской области 18 февраля 2021 г. по делу № А59-4348/2020
	4. Решение Красногвардейского районного суда 20 января 2020 г. по делу № 2-24/2020
	5. Решение Арбитражного суда Свердловской области 25 мая 2021 г. по делу № А60-61502/2020
	1.1 Решение Новосибирского районного суда 21 июля 2020 г. по делу № 2-2391/2020 URL: https://sudact.ru/regular/doc/v2Ew7eP6mEZK/  (дата  обращения:30.11.2021).

